INTRODUCTION

In an effort to streamline the inefficient case processing which has plagued the permanent labor certification program for many years, the U.S. Department of Labor (DOL) published its PERM Regulation on December 27, 2004.  As many of you are aware, in order for an alien to secure U.S. permanent residency on the basis of employment, his or her sponsoring employer must first obtain a certification from the DOL that there are no qualified or available U.S. workers for the job opportunity.

The new PERM rules present many issues for the DOL to address in the coming months.  In the meantime, we hope that our answers to the following frequently-asked questions provide our clients with enough basic information to avail themselves of the labor certification process in the future.

1.
WHEN DOES PERM TAKE EFFECT?  WHAT WILL HAPPEN TO THE CURRENT SYSTEM AT THAT TIME?



Effective March 28, 2005, PERM will replace the current labor certification process, which has included conventionally-filed cases or requests for reduction in recruitment (RIR).  Every pending Application for Alien Employment Certification (Application) has been transferred to recently established DOL Backlog Reduction Centers (BRCs).  All Applications filed between now and March 27, 2005 will also be transferred to the BRCs.  At this writing, it is unclear how quickly the BRCs will process these Applications, or if the BRCs will be able to completely eliminate the huge backlog. 

 2.
WHERE WILL THE NEW PERM APPLICATIONS BE FILED?

As of March 28, 2005, the State Workforce Agency (SWA) will no longer accept Applications to be processed under the current rules for conventional or RIR cases.  An employer must file a new Application directly with the appropriate DOL National Processing Center and must comply with the PERM requirements.

3.
WHAT DOCUMENTATION IS REQUIRED FOR FILING A PERM APPLICATION?  IS THERE A FEE FOR FILING A PERM CASE? 

The PERM rules require proper documentation of the employer’s recruitment efforts for each Application.  An employer must obtain a prevailing wage for the position from the SWA and conduct recruitment during the 30 to 180 day period preceding the filing of the Application.  Applications may be filed either electronically or by mail using the new Form ETA 9089.  While employers do not submit documentation in support of the Application, they must attest to having met all of the PERM requirements for the proposed job opportunity and retain the supporting documentation for five years from the date of filing.  At this writing, there is no filing fee.

4.
WHO IS RESPONSIBLE FOR PROCESSING PERM APPLICATIONS?  HOW QUICKLY WILL THE DOL CERTIFY THEM?

The DOL Certifying Officer (CO) may approve, deny or order an audit of a PERM application.  The CO may, following an audit, require a supervised recruitment administered by the CO rather than the SWA.  The PERM rules do not specify the criteria for ordering an audit or supervised recruitment.  There will be a random selection of some Applications for quality control purposes.  The DOL expects to issue decisions for un-audited Applications within 45 to 60 days.  

5.
WHAT HAPPENS IN THE EVENT OF AN AUDIT?

For audited cases, employers will have 30 days to reply to reply to an audit letter.  COs may grant a single 30-day extension for good cause.  Failure to respond to an audit letter will result in the denial of the Application, and, possibly, a finding of fraud or misrepresentation.  If the CO determines that an Application was based on fraud or misrepresentation on an Application, the CO may order supervised recruitment for all Applications filed by the offending employer for two years.  

Further, the CO, in consultation with the Chief, Division of Foreign Labor Certification, may revoke a prior approval at any time after issuing a notice of intent to revoke.   The employer has 30 days to submit a rebuttal; thereafter, CO will issue a decision within 30 days of receipt of the employer’s rebuttal evidence.  An employer may file a request for reconsideration and an appeal with the Board of Alien Labor Certification Appeals.

6.
WILL EMPLOYERS BE REQUIRED TO OFFER THE FULL PREVAILING WAGE FOR THE ALIEN’S POSITION? 

Yes.  The PERM rules eliminate the 5% variance on the prevailing wage allowed under the current system; an employer must offer 100% of the prevailing wage as determined by the SWA.  However, to soften the impact of this requirement, a new 4-tier system will replace the existing 2-tier system.  At the discretion of the SWA, prevailing wages may be valid for 90 days up to one year from the date of issuance.  An employer may submit an alternative wage survey for consideration by the SWA if it was conducted within the 24 months prior to filing the Application.  

7.
WHAT ARE THE PRE-FILING RECRUITMENT ACTIVITIES REQUIRED FOR PROFESSIONAL POSITIONS?

Like the current rules, PERM prescribes the print ad as a fundamental source of recruitment for professional positions.  Under PERM, the employer must publish two (2) Sunday print ads in a newspaper of general circulation in the geographic area of the proposed place of employment between 30 and 180 days prior to filing the Application.  The ads may be placed on consecutive Sundays.  Each ad must apprise applicants of the job opportunity and provide the employer’s name, a descriptive job title and the means by which to contact the employer.  Each ad must also provide job site identification where the job site is unclear (i.e., the company headquarters are elsewhere, or the employer has multiple job sites).  Additional information is permitted, provided that the same requirements also appear on the Application.  The ad need not include the offered wage. 

Employers may substitute one national journal ad for one Sunday newspaper ad where the position requires experience and/or an advanced degree.  Additionally, the employer must place a job order with the SWA for 30 days, and post a notice of the job opportunity for at least ten (10) consecutive business days.

Further, the PERM rules require employers to document any three of the following additional types of recruitment activities:

        ( Job fairs

        ( Employer’s Web site ads

        (
Job search Web site other than the employer’s
 

        (
On-campus recruiting

        (
Trade or professional organizations

        (
Private employment firms

        (
Employee referral program with incentives

(
A notice of the job opening at a campus placement office (if the job   requires a degree but no experience)

( Local and ethnic newspapers (to the extent they are appropriate for the job opportunity)

        (
Radio and television advertisements

8. WHAT BASIC INFORMATION MUST BE INCLUDED IN THE EMPLOYER’S SUMMARY OF RECRUITMENT EFFORTS?
(   A description of the recruitment steps undertaken and the results achieved   


(  The number of hires

(   The number of U.S. workers rejected, categorized by the lawful, job-related reasons for rejection    


The CO may, upon reviewing the employer’s recruitment report, request copies of the U.S. workers’ resumes, sorted by reasons for rejection.  The employer must sign the recruitment report, but is not required to identify the individual U.S. workers who applied for the job opportunity.

9. UNDER WHAT CIRCUMSTANCES MAY THE DOL CONDUCT SUPERVISED RECRUITMENT?

        The CO may order supervised recruitment for any Application, whenever appropriate.  Under these circumstances, the employer must publish a new advertisement in a newspaper of general circulation for three (3) consecutive days, one of which must be a Sunday.  The CO may require as an alternative that an ad be published in a professional, trade or ethnic publication.  The employer must submit a draft of the ad to the CO for review and approval within thirty days of being notified of the supervised recruitment.  The ad must state the offered wage.  A wage range is allowed provided that the lower end of the range is at least as high as the prevailing wage for the position.  The employer must submit a very detailed summary of the supervised recruitment efforts.                                                             

10. MAY CASES PENDING UNDER THE EXISTING REGULATIONS BE CONVERTED TO PERM APPLICATIONS?

Not exactly.  An employer may re-file a pending Application and retain the original priority date if the new Application states an identical job opportunity after complying with PERM filing and recruitment requirements, and the employer withdraws the original Application.  This means that the employer must, among other things, obtain a new prevailing wage determination and re-advertise for the alien’s position.

An “identical job opportunity” is one in which the employer, alien, job title, job location and job duties and minimum requirements (including changes made in response to an assessment notice from the SWA prior to PERM’s effective date) are the same as those of the original Application.  

The filing of a PERM Application that is identical to an Application pending under the existing regulations will be deemed to be a withdrawal of the original Application, irrespective of whether the employer’s request to use the original filing date is approved.  Re-filings must be made within 210 days of the withdrawal of the original Application.

Applications which cannot be successfully re-filed will be treated as new Applications under PERM rules.  If the DOL determines that the re-filed job opportunity is not identical, the original priority date will be lost.

CONCLUSION

We recognize that the above information may be somewhat confusing.  Should you have any questions regarding how to pursue an Application under the PERM rules, do not hesitate to contact us.
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