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MEMORANDUM

July 19, 2005

To: 
All interested clients

From: 
Jeffrey A. Weisberg, Esquire

Re:
EB-2 labor certification cases under PERM regulations

Employers and beneficiaries in the computer and mechanical engineering industries have recently been contacting this office for clarification of the requirements for filing PERM labor certification cases in the employment-based second (EB-2) preference category.  This memorandum updates our office policy and procedures for clients who wish to pursue EB-2 cases.

In an EB-2 case, the permanent job opportunity normally requires a minimum of a U.S. master’s degree (or an equivalent degree earned outside the U.S.) in a relevant field of study or, alternatively, the equivalent of the same in education and experience.  The United States Citizenship and Immigration Services has long defined the phrase “equivalent in education and experience” to mean a single-source, four year bachelor’s degree followed by at least five years of progressive experience in the specialty.  Additionally, the alien beneficiary must document that he or she possessed this academic credential before joining the sponsoring employer.

In the 2004-05 Edition of the Occupational Outlook Handbook and in the Dictionary of Occupational Titles with O*NET Definitions, the U.S. Department of Labor (“USDOL”) has indicated that a bachelor’s degree is the actual minimum educational requirement for most entry-level computer and engineering positions. 

However, it is possible for the USDOL to consider a master’s degree (or the equivalent of the same) as the appropriate minimum requirement for a computer or engineering position having sufficiently complex duties.  In such a case, this office requires the following information/documentation from the employer and the alien beneficiary:

(
Copies of all the alien beneficiary’s educational documents [i.e., degree(s), transcript(s) and educational evaluation (if available)];

( 
A one-paragraph description of the job duties of the position; and

(
For each job duty, a technical explanation of why that duty requires advanced theoretical knowledge acquired through a master’s program (identify the specific graduate course(s) related to each duty).

Based upon the information and documentation provided from the client, this office will prepare paper work regarding the employer’s business necessity for the requirement of a master’s degree. 

We caution the employer not to file a labor certification case in the EB-2 preference category unless the permanent job opportunity legitimately requires a minimum of a master’s degree or the equivalent of the same.

Finally, this office cannot speculate on the chances of any EB-2 case being certified.  If the USDOL Certifying Officer denies the Application for Permanent Employment Certification, then it must be re-filed as an EB-3 case.


Should you have any questions concerning the guidance provided herein, do not hesitate to contact our office.

