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MEMORANDUM

April 1, 2005

To: 
All interested clients

From: 
Amarnath Gowda, Esquire and Jeffrey A. Weisberg, Esquire

Re:
Procedures to be followed under new PERM regulations

INTRODUCTION

This is in furtherance of a memorandum from Amarnath Gowda, Esquire and Jeffrey A. Weisberg, Esquire, to all interested clients, dated January 13, 2005.  With the implementation of the new U.S. Department of Labor (“DOL”) regulations on March 28, 2005, this office is taking the following actions to facilitate a smooth and efficient transition into the PERM program.  The sponsoring employer’s understanding and cooperation during this transitional period is greatly appreciated.  In this regard, we shall make every effort to clarify your role and responsibilities in the labor certification process.

1. Initial Registration

The DOL has advised that it will process an electronically-filed Form ETA 9089 (Application for Permanent Employment Certification) (“Application”) more quickly than a hard copy filed by ordinary mail or courier.  We anticipate that virtually all PERM Applications represented by this office will be filed electronically.  However, in order for us to prepare Form 9089, an employer must initially register and set up an account at the appropriate DOL Web site and, thereafter, set up an additional sub-account for us as an authorized agent.  The attorney may not initially register on behalf of the employer. 



Starting Monday, April 4, 2005, we shall be contacting each of our corporate clients by telephone and assisting that employer’s authorized representative to establish the employer’s main and sub accounts.  We shall also be doing an inventory of our individual case files and contacting the respective employers regarding registration.  

To facilitate a smooth initial registration, the employer should be ready to provide, in addition to basic contact information (i.e., address, phone number, FAX, e-mail and name of contact person), the following details:  The employer’s Federal Employment Identification Number, NAICS Code and the year that the employer commenced business. 

2.
Recruitment 

We shall be providing clients with custom newspaper advertisement formats suitable for job openings in the information technology and engineering industries which require a minimum of a four-year bachelor’s degree in a related field of study plus relevant work experience.

We recognize that some job opportunities do not have the above-mentioned requirements, therefore alternate advertisement texts and arrangements will be available as the individual need arises.  We shall also review whether already existing advertisements are suitable under PERM on a case-by-case basis.  In the near future, we shall be happy, at the client’s request, to review a particular existing RIR case regarding its suitability for re-filing under PERM.  

As we stated in our earlier memo, PERM rules require that, for professional positions, the employer must document at least three of the following recruitment steps in addition to the two print ads:

(  Job fairs

(  Employer’s Web site ads

(  Job search Web site other than the employer’s

(  On campus-recruiting

(  Trade or professional organizations

(  Private employment firms

(  Employee referral programs with incentives

(  A notice of the job opening at a campus placement office 

    (if the job requires a degree but no experience)    

(  Local and ethnic newspapers (to the extent appropriate for the job opening)

(  Radio and television advertisements

It has been our experience that most of our corporate clients place job openings on their Web sites and maintain employee referral programs.  Clients are responsible for providing this office with hard copies of all Web ads as well as evidence of their referral programs.  If a client normally posts job openings on its Intranet, it must advertise the position for which it seeks a labor certification in this manner and provide us with a hard copy of this posting.  Failure to provide this office with all of the required evidence of recruitment efforts may result in the Certifying Officer issuing an adverse final determination.

It bears reiterating here that, in filing Form 9089, the employer is attesting to having met all of the PERM requirements for the proposed job opportunity.  Further, the employer must retain all supporting documentation for five years from the date of filing.

The PERM rules require that the employer run a 30-day job bank order with the appropriate State Workforce Agency during the 30 to 180 day period preceding the filing of Form 9089.  As far as we are aware, the DOL permits the legal representative to place the job bank order on behalf of the employer.  Since we cannot file an Application any sooner than 60 days from the start date of the job order, it is imperative that we obtain an employer’s user ID number and any other information necessary to place the order as an early step in each case.

3. EB-2 CASES

In recent weeks, we have received numerous phone calls and e-mails from clients regarding the feasibility of setting up an EB-2 Application (i.e., with the requirement of either an advanced degree or a bachelor’s degree followed by at least 5 years of progressive experience).  We appreciate the general concern over the retrogression of EB-3 immigrant visa numbers for India, China and the Philippines.  

At this time, we believe that an EB-2 Application for a job opportunity in the information technology or engineering industry is suitable in limited circumstances, due to prevailing wage and other concerns.  Requests for EB-2 Applications will be evaluated on a case-by-case basis.  Nevertheless, we are exploring strategies and awaiting further guidance from the DOL to facilitate EB-2 filings in the coming months.

We strongly encourage any employer to still file an Application, irrespective of the visa preference category upon which the Application is based, in order to create a 365-day old priority date and preserve the beneficiary’s option to extend his or her H-1B visa beyond the six-year limit.    

4. Fees

There will be a moderate increase in attorney fees for the labor certification process, due to additional legal and administrative work.  While our new fee schedule to be issued shortly will reflect this change, I-140 and I-485 attorney fees will remain unaffected.  The new schedule does not, however, preclude our option to further increase fees as implementation of the PERM program progresses.  

5. Conclusion

The measures outlined in this memorandum are effective immediately.  Should you have any questions or concerns, do not hesitate to contact this office.

